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REACTIVATING OLD DEBTS: NEW
GUIDELINES FOR GOVERNMENT
AGENCIES

In response to the ATO’s recent actions on reactivating
or offsetting old tax debts, the Commonwealth
Ombudsman/ACT Ombudsman and the Inspector-
General of Taxation and Taxation Ombudsman (IGTO)
have jointly issued new guidelines aimed at improving
how Australians are notified about debts they owe

to the government. The guidelines report outlines
principles designed to ensure that the process of debt
notification is handled with transparency, clarity and
sensitivity towards the people and businesses affected.

The guidelines propose five key principles for the ATO
and other government departments to consider when
conducting programs:

. Transparency and accountability - agencies should
communicate clearly why the debt has arisen, to
foster trust and confidence in the process.

. Clarity on the debt’s origin - individuals and
businesses should be given the information they
need to understand the source and nature of the
debt, and this information should be tailored to their
circumstances.

. Clear pathways for review - information on how to
request a review of the debt, apply for waivers and
arrange repayments should be readily accessible,

helping people to understand their rights and options.

. Accessible support - contacts for further assistance
must be provided, acknowledging that people may
have additional questions or need personalised
support.

. Commitment to improvement - the process of debt
recovery should be viewed as an opportunity to learn
and enhance future practices, based on oversight
recommendations and past experiences.

The ATO has welcomed the report, saying it is
committed to applying the five key principles when
communicating about old tax debts in future.
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Taxpayers who have an unresolved complaint or
dispute with the ATO can lodge a dispute with the

IGTO to receive independent assurance. The IGTO will
conduct an independent investigation of the actions
and decisions that are subject to dispute, and can help
taxpayers better understand the actions taken by the
ATO and/or independently verify whether shortcomings
exist in the ATO’s actions or decisions which should be
rectified, as well as identifying other options taxpayers
may have to resolve their concerns.

SERIOUS FINANCIAL CRIME TASKFORCE
TARGETS FALSE INVOICING

The ATO-led Serious Financial Crime Taskforce (SFCT)
is warning businesses against using illegal financial
arrangements such as false invoicing to avoid tax
obligations and/or inflate their deductions. The SFCT is
a multi-agency taskforce which combats financial crimes
like tax evasion and fraud. It was established in 2015 as a
collaborative effort among various law enforcement and
regulatory agencies, including the Australian Federal
Police, Australian Criminal Intelligence Commission

and Australian Securities and Investments Commission
(ASIC), among others.

The taskforce aims to address the most complex and
detrimental forms of financial crimes, such as fraud, tax
evasion, and money laundering by employing a unified
approach that combines expertise, intelligence-sharing,
and advanced technological methods.

Currently, the SFCT is turning its focus on some
businesses using false invoicing arrangements where no
goods or services are provided.

The ATO and Australian Federal Police have already
executed search warrants at seven residential and
business properties in various Sydney suburbs in
relation to an investigation into a cheque-cashing entity
suspected of false invoicing. The suspected criminal
operation is believed to have laundered more than $1
billion to facilitate tax fraud for about 1,200 businesses
from a range of industries.

Businesses that use these types of arrangements are
usually caught either by data-matching programs (as
used by the ATO), which indicate anomalies in expenses
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compared to previous periods, or from tip-offs from the
general public. Businesses that have been persuaded
into these types of arrangements by promoters are
encouraged to make a voluntary disclosure to the ATO,
which may reduce the penalties involved.

Penalties resulting from investigations by the SFCT

can be severe, reflecting the serious nature of the
financial crimes being addressed. The consequences for
individuals and entities found guilty of serious financial
crimes can include criminal charges which may lead to
convictions and prison sentences, financial penalties
such as fines, confiscation of proceeds of crime which
may involve assets, and recovery of unpaid taxes,
including interest and penalties.

ATO’S USE OF SMALL BUSINESS
BENCHMARKS

Recently, the ATO updated its small business
benchmarks to encompass the 2021-2022 income year.
While the ATO promotes these benchmarks as an aid for
small businesses to enable them to compare expenses
and turnover with other similar small businesses in

the same industry, it is important to note that these
benchmarks are also used by the ATO to identify
businesses that may be avoiding their tax obligations.

According to the ATO, it uses small business benchmarks
along with other risk indicators to select businesses for
further compliance activities.

The benchmarks themselves are divided into nine broad
business categories: accommodation and food; building
and construction trade services; education, training,
recreation and support services; health care and
personal services; manufacturing; professional, scientific
and technical services; retail trade; transport, postal
and warehousing; and other services. These categories
split into additional subcategories; for example,
bakeries, chicken shops, coffee shops, kebab shops and
pubs all have their own separate subcategory under
accommodation and food.

There are five tax return benchmark ratios calculated by
the ATO, each expressed as a percentage of turnover
(excluding GST). These consist of total expense/
turnover, cost of sales/turnover, labour/turnover, rent
expenses/turnover, and motor vehicle expenses/
turnover. To calculate the turnover, the ATO generally
uses the amount reported at the “Other sales of goods
and services” label on the tax return or, if that figure is
not present, the figure from the “total business income”
label.

Small businesses can use the Business Performance
Check tool on the ATO app to work out their own
personal ratios and then compare them to the
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benchmarks, or manually calculate the various ratios
and compare to the benchmarks. For businesses with
ratios inside the benchmark ranges for their industry, the
ATO notes that nothing else needs to be done. However,
businesses with ratios outside of benchmarks are
encouraged to look to see if there are any factors that
can be improved.

FBT: ALTERNATIVES TO EMPLOYEE
DECLARATIONS

Employers that provide certain fringe benefits to

their employees can now use appropriate alternative
statutory evidentiary documents to satisfy FBT
requirements from the FBT year ending 31 March 2025.
This has come about with the registration of ATO
legislative instruments that specify acceptable record-
keeping obligations for certain FBT benefits. These
instruments, along with complementary legislation
passed in 2023, seek to reduce FBT compliance costs
for employers.

Under the FBT law, employees are required to provide
information to employers about fringe benefits received,
and employers are required to prepare declarations in an
approved form. As a part of record-keeping obligations,
information and declarations are required to be kept for
five years and the ATO may request these records for
compliance purposes at any time.

The ATO website currently offers some 20 different
approved employee declarations for various fringe
benefits including expense payment fringe benefits,
LAFHA, property fringe benefits, residual benefits, loan
benefits, car and fuel, holiday transport, temporary
accommodation, and relocation. There are also two
employer declarations and a travel diary requirement
currently used as statutory evidentiary documents for
FBT purposes.

The requirement for certain records to be in ATO
approved form to comply with FBT record-keeping
obligations means that some employers and employers
may have needed to create additional records despite
the required information already being captured through
other processes such as corporate record-keeping. From
1 April 2024, employers will have the option to rely on
existing or other alternative records, as determined by
the ATO by way of legislative instrument, for some types
of fringe benefits. However, these instruments do not
generally change or reduce the information employers
need to hold or support their FBT return; they only alter
the prescriptive formats and processes for obtaining and
holding that information.

While the option to use alternative records will generally
reduce the FBT record-keeping burden for employers,
the ATO will not necessarily specify alternative record-
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keeping options for all available fringe benefits or
situations. Where records are extensively defined within
legislation, such as log-books or odometer records,
employers will generally need to continue to meet their
record obligations under those current arrangements.

In circumstances where the ATO is not “reasonably”
satisfied that adequate alternative records are available
for certain fringe benefits, employers will be expected
to continue using existing approved forms to ensure
that statutory evidentiary documents that meet record-
keeping obligations are retained.

MORE INFORMATION: SUPER ON PAID
PARENTAL LEAVE

In a bid to improve retirement outcomes for Australian
women, the government has recently announced that
from 1 July 2025 it will commence paying super on
government paid parental leave (PPL), along with
making other changes to expand the PPL scheme. This
follows appeals from unions and women’s rights groups,
and a growing body of research which highlights a
significant disparity in retirement savings between
genders. Data indicates that women, on average,

retire with 25% less in their superannuation accounts
compared to men, a gap attributed to periods spent out
of the workforce for child-rearing.

“[Paying super on government parental leave] helps
normalise taking time off work for caring responsibilities
and reinforces Paid Parental Leave is not a welfare
payment - it is a workplace entitlement just like annual
and sick leave”, Minister for Social Services Amanda
Rishworth has said.

Currently, subject to meeting eligibility conditions,

a family can receive up to 20 weeks (or 100 payable
days) of government PPL at the rate of $176.55 per day
before tax, or $882.75 per five-day week (at the national
minimum wage for children born or adopted from 1

July 2023). Two weeks out of the 20 available weeks is
reserved for each parent.

With the passing of recent legislation, the PPL scheme
will be expanded from 1 July 2024. From that date,
individuals and families will have access to an extra
two weeks of leave, giving 22 weeks in total, which will
increase to 24 weeks from 1 July 2025 and to 26 weeks
from 1 July 2026. This means a total of six additional
weeks of PPL for new parents, and by 2026, a total of
four weeks will be reserved for each parent on a “use
it or lose it” basis, which will help encourage greater
sharing of the care responsibilities.

The number of PPL days that a family can take together
at the same time will also be increased from the current
two weeks to four weeks from 1 July 2025, which will
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increase flexibility for families and support parents to
take time off work together. The government hopes that
these changes - along with reforms to child care and
parenting payments - will mean a more dignified and
secure retirement for more Australian women.

CHANGES PROPOSED FOR ANNUAL
SUPER PERFORMANCE TEST

The annual super performance test was introduced in
2021, by the previous Coalition government, as a way to
hold registrable superannuation entity (RSE) licensees
to account for any super fund underperformance
through enforcing greater transparency. The annual
test, conducted by the Australian Prudential Regulation
Authority (APRA), also allowed members of funds

and products to move to better-performing funds and
improve their retirement outcomes.

Essentially, APRA assesses the performance of

super investment options every year against tailored
benchmarks. This has applied to MySuper products
since 2021 and was recently extended to trustee
directed products (a subset of the choice sector) in
2023. According to estimates, the annual test covered
80 MySuper products, which accounted for 14 million
member accounts containing $900 billion in assets, and
around 805 trustee directed products consisting of a
further four million member accounts and $360 billion in
assets.

Products that fail the test are subject to clear legislated
consequences. Where the test is failed for one year,

the trustees must write to affected members notifying
them that the product they have invested in has failed
the test. Where a product fails the test two years in a
row, it is closed to new members until it passes a future
test. In addition, funds that fail the test will often be
subjected to heightened supervision from APRA to
ensure that trustees are delivering better outcomes for
their members.

However, the current government has initiated a review
of these performance tests after receiving feedback
from the industry that the tests may have unintended
consequences, including focusing on investment
implementation over other measures of performance,
encouraging short-term decision making, incentivising
super funds to “hug” benchmarks, reducing investment
flexibility, and reducing choice, diversification and active
management.

Moving to mitigate this, the government has released a
consultation paper which considers improvements to the
performance test to improve its sophistication while still
ensuring the test holds trustees to account for delivering
the best outcomes.
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